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SACRAMENTO

RE: “Potential Regulatory Action” Under Proposition 65
for “Cooked” Foods (Extended Comment Notice Dated 5/27/05)

Dear Director Denton:

We represented the plaintiffs in the most important early litigation over the scope
of the state’s powers to regulate under Proposition 65, AFL-CIO et al. v. Deukmejian et
al. (Sacramento Superior Court, No. 502541, filed 5/31/88; complaint attached as Exhibit
A) (commonly known as “Duke II’). That case settled in 1992 with a binding
commitment from the State of California that it would:

1. repeal the illegal regulation that plaintiffs challenged in Duke /I, which
categorically exempted foods from Proposition 65 under some
circumstances, and

2. not enact any similar categorical exemption from Proposition 65 at any

time in the future, for foods or anything else.

A copy of the settlement agreement is attached as Exhibit B, and we explain its exact

language and context below.

*ADMITTED IN MASSACHUSETTS ONLY



Dr. Joan Denton
June 6, 2005
Page 2

The Duke 11 settlement agreement is still binding today. It commits the State to a
chemical-by-chemical, science-based approach to regulatory exemptions affecting foods.
The “potential regulatory action” for “cooked” foods, which was the subject of your May
9 workshop and your May 27 notice extending the public comment period, is completely
contrary to that commitment and would clearly violate the legal principle that the State
and your office bound themselves to in that settlement. We explain in more detail below.
One purpose of this letter is to remind you, your counsel, and the Attorney General of the
State’s continuing legal obligation to comply with the terms of the Duke II settlement
agreement.

Also, in our nearly 20-year experience with Proposition 65, we have had
extensive experience with the litigation and lobbying efforts by certain high-profile
organizations claiming to represent the food industry, usually coordinated through trade
associations in Washington, D.C., to avoid having Proposition 65 apply to foods. In their
many different guises, those efforts have consistently been characterized by gross
exaggeration, outright misstatement, and heavy political influence. The current effort to
exempt “cooked” foods from Proposition 65 coverage bears the same halimarks of heavy
political pressure and lighter-than-air reasoning — one more attempt to put muscle over
mind. Another purpose of this letter is to remind you of the historical context for this
current effort, and how little credibility those lawyers’ and lobbyists’ complaints and
predictions about Proposition 65’s impact on food products have earned over that long
period. They have cried “Wolf! ” many times about Proposition 65, beginning before the
law even went into effect, and experience has always proven them wrong. We urge you
to keep this long history in mind as you address its latest concerns over high levels of
known carcinogens in popular food products.

IMPACT OF DUKE II SETTLEMENT ON POTENTIAL
REGULATION FOR “COOKED” FOODS

The State of California agreed to the Duke II settlement after the Superior Court
issued a preliminary injunction against the State, stopping it and your predecessor from
going forward with the challenged regulation. In effect, the State conceded that plaintiffs
and the Court were right that it did not have the power to exempt foods (or other
products) from Proposition 65 coverage by declaring whole categories of exposures
exempt, and that the law required a particularized, scientifically based approach to any
regulatory exemption. In fact, the State’s legal and administrative representatives
conceded this to us personally, shortly after the court ruling. The case would have settled
much earlier (and at much lower cost to the state), if it had not been for the private trade
association participants’ strenuous opposition to conceding that categorical exemptions
for foods were illegal, which continued for years after the State had informally reached
that conclusion.
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The future commitment by the State in the Duke II settlement states:

13. Defendants [the Governor of California and the Director of OEHHA] agree
that any provision which is adopted after the date of this agreement to define the
term “no significant risk” of the Act [Proposition 65] for any food, drug, cosmetic
or medical device product, and which employs standards derived from existing
state or federal law shall be based upon specific numeric standards for the
chemical, as evidenced by the rulemaking file. Such levels shall be consistent
with and confirm to sections 12703 and 12721 of title 22 of the California Code
of Regulations [risk- and exposure-based criteria).

Settlement Agreement dated 12/23/92 (see Exhibit B).

For the State to identify exposure levels to Proposition 65 chemicals in foods that are
exempt from warning requirements, it is obvious that particularized, chemical-by-
chemical science is required.

There is no question that foods generically are subject to Proposition 65. There is
equally no question that blanket or categorical exemptions from Proposition 65, for foods
or any other source of exposure, are not within the state’s power to grant, as OEHHA
recognizes. See Regulatory Background for Exposures to Proposition 65 Chemicals in
Food, p. 1 (attachment to April 8, 2005 notice). This is the principle that was litigated in
Duke II and that the Duke II settlement confirmed. But once again, we are seeing a well-
financed lobbying effort to try to create exemption for food products without coming
forward with the necessary science.

In trying to find legal room for a categorical exemption where no legal room
exists, proponents will undoubtedly argue that the “cooked food” exemption they are
supporting does not violate the Duke II settlement, because it does not use exactly the
same terms that the Duke II settlement forbids. The exact language of the Duke 11
settlement forbids any future Proposition 65 regulation defining “no significant risk”
levels of exposure on a non-scientific basis. The “potential regulatory action” exempting
certain exposures to Proposition 65 chemicals in “cooked” foods does not explicitly use
the term “no significant risk.” However, it is legally identical for purposes of compliance
with the Duke II settlement. The proponents’desired exemption would represent a blanket
determination, without a scientific basis, that exposures to a potentially wide variety of
listed Proposition 65 chemicals, which occur in the context of one large category of
consumer products (i.e., “cooked” foods), do not constitute exposures significant enough
to require compliance with Proposition 65 warning requirements. It is important to note
that the Duke II settlement commitment is cast in terms of definition of exempt
exposures, because the parties recognized in 1992 that future regulatory definitions of
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exempt exposures were of special concern, and that chemical-by-chemical science
needed to be required in that process.



